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2. Defendants' Opposition to Plaintiffs' Motion for Sanctions Pursuant to Fed. R. 

Civ. P. 11 and 28 U.S.C. § 1927 attempts to evade accountability through procedural obfuscation 

while fundamentally mischaracterizing both controlling law and the operative facts. Defendants 

argue that Plaintiffs failed to comply with Rule 11(c)(2)'s safe-harbor provision—a procedural 

defense that is both technically incorrect and substantively evasive, a tactical maneuver to shield 

Defendants from accountability for their coordinated constitutional violation: twelve attorneys 

representing multiple defendants deliberately filed five overlapping Motions to Dismiss 

advancing legal theories that contradict the First Amendment, theories that competent counsel 

should recognize as unconstitutional. 

3. More troublingly, Defendants knowingly ignore the crushing legal weight of 

binding precedent that forecloses their entire legal position. Both the Constitution and common 

sense are clear: the State cannot manufacture a “second-chance primary” simply because it 

dislikes the results of the party primary convention that the State itself authorized and defined in 

statute.1 Yet Defendants—twelve attorneys representing multiple defendants—coordinated to 

file five overlapping Motions to Dismiss that contradict the Constitution and Utah’s election 

laws, deliberately multiplying proceedings and advancing legal arguments wholly without 

foundation. This is the precise abuse of process that Rule 11(b) and § 1927 exist to prevent and 

deter. 

4.  This Reply demonstrates that: (1) the safe-harbor defense fails because Plaintiffs 

properly proceeded under both 28 U.S.C. § 1927, which contains no safe harbor, and Rule 

11(c)(1), which requires only notice to the Court; (2) Defendants' legal contentions regarding the 

 
1 Utah Code 20A-1-102(57) “Primary convention” means the political party conventions held 
during the year of the regular general election. 
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"Either or Both Provision" are factually and legally incorrect, contradicted by decades of binding 

Supreme Court and Tenth Circuit precedent; (3) Defendants' mischaracterization of controlling 

cases constitutes bad faith advocacy; and (4) the five overlapping Motions to Dismiss filed by 

twelve separate attorneys should never have been filed because they rest on legal theories that 

contradict the Constitution, legal precedent, and Utah election law—and their coordinated filing 

against pro se plaintiffs constitutes precisely the unreasonable and vexatious multiplication of 

proceedings that Rule 11 and § 1927 are designed to prevent and punish. 

II.  The Procedural Defense Fails on Its Merits 

A. Rule 11(c)(2)'s Safe Harbor Does Not Apply 

5. Defendants rest their entire procedural defense on a misreading of Federal Rule of 

Civil Procedure 11. They argue that because Plaintiffs cited Rule 11 alongside § 1927, the entire 

motion is barred by Rule 11(c)(2)'s safe-harbor requirement. This argument fails as a matter of 

statutory construction, rule interpretation, and the governing law of this Circuit. 

(i) 28 USC § 1927 Does Not Have a Safe-Harbor Provision 

6. 28 U.S.C. § 1927 is a statute, not a rule. Congress enacted § 1927 without a safe-

harbor provision, without a pre-filing notice requirement, and without any 21-day waiting period. 

The text is unambiguous: an attorney "who so multiplies the proceedings in any case 

unreasonably and vexatiously may be required by the court to satisfy personally the excess costs, 

expenses, and attorneys' fees reasonably incurred because of such conduct." 

7. Defendants cite no authority—from the Tenth Circuit, the Supreme Court, or any 

court—holding that Federal Rule of Civil Procedure 11(c)(2) implicitly amends a federal statute 

by grafting onto its procedural requirements Congress did not include. Such a holding would be 
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absurd: it would effectively give the Federal Rules power to rewrite statutory law, a proposition 

no court has ever endorsed. 

8. The proper rule of statutory construction is straightforward: when a statute and a 

rule operate in the same space, they must be read harmoniously, but the statute's express 

provisions control. Here, § 1927 contains no safe-harbor requirement. Defendants cannot 

manufacture one by claiming that Rule 11(c)(2) has silently amended the statute. 

(ii) Rule 11 Must be Read in Its Entirety, Not Selectively 

9. Even if one focuses exclusively on the Federal Rules, Defendants' argument 

collapses. Defendants cite only Rule 11(c)(2), the safe-harbor subsection. But Rule 11 comprises 

multiple subsections, each with distinct procedural frameworks: 

a. Rule 11(c)(1) provides that "if, after notice and a reasonable opportunity 

to respond, the court determines that Rule 11(b) has been violated, the court may 

impose an appropriate sanction." 

b. Rule 11(c)(2) provides a safe harbor for party-initiated Rule 11 motions 

where a party chooses to proceed exclusively under that subsection. 

c. Rule 11(c)(3) provides that a court, on its own accord, can order a party to 

show cause why conduct specifically described in the order has not violated Rule 

11(b). 

10. Plaintiffs invoked Rule 11(c)(1). They filed under § 1927 (which contains no safe 

harbor) and provided notice under Rule 11(c)(1)—the only requirement of which is notice to the 

Court and opportunity to respond. Defendants attempt to graft Rule 11(c)(2)'s safe harbor onto § 

1927 and Rule 11(c)(1), but this selective reading finds no basis in law and would effectively 

nullify § 1927 whenever counsel objects procedurally. Rule 11 must be read as a unified 
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framework. Where, as here, a movant proceeding under Rule 11(c)(1) and § 1927 provides 

notice to the Court and Defendants receive a full opportunity to respond, the motion is 

procedurally proper and the Court may proceed to the merits. Defendants' procedural defense 

fails. This Court retains full authority to address whether Defendants' coordinated filing of five 

Motions to Dismiss—instead of answering the Complaint—violated Rule 11(b) and § 1927. 

11. Defendants' approach—cherry-picking Rule 11(c)(2) while ignoring Rule 11(c)(1) 

and § 1927—mirrors the selective legal reading that permeates their entire litigation strategy. In 

the underlying election dispute, Defendants omit that Utah law provides for the qualified 

political party to permit party members to seek its nomination “through either or both” methods; 

they cite only the portions of statute that support their forced “second-chance primary” narrative. 

Here, they employ identical tactics: cite only Rule 11(c)(2), ignore Rule 11(c)(1) and § 1927, and 

hope procedural technicalities will shield them from accountability. The Court should not permit 

Defendants to weaponize selective legal interpretation—the very practice that constitutes Rule 

11(b) and § 1927 violations when advanced by counsel. Defendants' consistent pattern of cherry-

picking controlling law, whether in election statutes or federal procedural rules, demonstrates 

exactly the bad faith advocacy and abuse of process these sanctions are designed to prevent. 

(iii) The Tenth Circuit Has Never Required Safe Harbor for § 1927 

12. Defendants cite three cases—Gardner v. Long, Roth v. Green, and Mellott v. MSN 

Communications—all of which address the narrow question of whether a party must comply 

with Rule 11(c)(2) when seeking Rule 11 sanctions. Not one of these cases involved § 1927, and 

none suggested that Rule 11(c)(2) silently controls § 1927 proceedings. This is fatal to 

Defendants' argument. 
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13. When the Tenth Circuit has directly addressed § 1927, as in Braley v. Campbell, 

832 F.2d 1504 (10th Cir. 1987), and Hamilton v. Boise Cascade Express, 519 F.3d 1197 (10th 

Cir. 2008), it has focused on whether counsel "unreasonably and vexatiously" multiplied the 

proceedings—the statute's express language—not on whether counsel received a private warning 

first. This distinction matters profoundly. 

14. If Defendants' theory were correct, § 1927 would be useless in precisely the cases 

where it should apply most forcefully: situations where counsel knowingly ignores binding 

precedent, election law, the Constitution, and multiplies proceedings around meritless positions. 

An attorney advancing frivolous arguments would simply claim immunity by pointing to a 

technical Rule 11(c)(2) violation. Congress could not have intended such a bizarre result. 

III.  Plaintiffs’ Motion for Sanctions Wins on Its Merits 

A. Defendants Violated Rule 11(b) by Filing a Motion to Dismiss 

15. Federal Rule of Civil Procedure 11(b) requires that any attorney presenting a 

pleading, motion, or paper to the Court that it not be being presented “for any improper purpose, 

such as to harass, cause unnecessary delay, or needlessly increase the cost of litigation and that 

the legal contentions are "warranted by existing law or by a nonfrivolous argument for 

extending, modifying, or reversing existing law." Rule 11(b)(2). Defendants violated this 

requirement on multiple grounds. 

(i) Defendants' Legal Contentions Are Not Warranted by Existing Law 

16. Defendants' core argument in their Motion to Dismiss—that the State may force a 

political party to accept signature-gathering despite the political party's explicit restriction to 

convention-only nomination—is not warranted under existing law. No Utah statute grants the 

State authority to override a party's internal nomination rules. In fact, it explicitly excludes it. 

Case 2:25-cv-00909-HCN-JCB     Document 119     Filed 01/09/26     PageID.4418     Page 6
of 16



7 
 

20A-9-401.  Primary elections. 
(1) This part shall be construed liberally so as to ensure full opportunity for persons 
to become candidates and for voters to express their choice. 
(2) This part may not be construed to govern or regulate the internal procedures 
of a registered political party. 

 
Quoting Utah Code § 20A-9-401 [emphasis on bold]. 
 

17. The Utah statute permits a qualified political party to restrict its members to seek 

its nomination through the convention process alone. This is precisely what the “Either or Both 

Provision” authorizes—yet Defendants deliberately pervert it to suit their litigation position, 

claiming it mandates signature-gathering when the statute grants parties the autonomy to reject 

that method entirely. 

(13) "Qualified political party" means a registered political party that: 
 

(c) permits a member of the registered political party to seek the registered 
political party's nomination for any elective office by the member choosing to 
seek the nomination by either or both of the following methods: 
 

(i) seeking the nomination through the registered political party's convention 
process, in accordance with the provisions of Section 20A-9-407; or 
 

(ii) seeking the nomination by collecting signatures, in accordance with the 
provisions of Section 20A-9-408; and 

 
Quoting Utah Code § 20A-9-101(13) [emphasis added on behold]. Party members may choose 

seek nomination through the process the party permits. Here, URP permits only the convention 

process. The State cannot override that party choice by forcing signature-gathering—a method 

URP has explicitly rejected. 

(ii) Defendants’ Defenses Are Frivolous 

18. Defendants' core argument—that the State may force a "second-chance primary" 

by requiring signature-gathering despite a political party's convention-only rules—is objectively 

frivolous under binding precedent. No competent attorney, having read Eu v. San Francisco 
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County Democratic Central Committee, Tashjian v. Republican Party of Connecticut, California 

Democratic Party v. Jones, and Utah Republican Party v. Herbert could advance Defendants' 

position in good faith. 

19. In Eu, the Supreme Court held that "a State cannot justify regulating a party's 

internal affairs without showing that such regulation is necessary to ensure an election that is 

orderly and fair." 489 U.S. at 229. Defendants provide no such showing. They cannot explain 

how forcing URP to accept signature-path nominees rejected by convention delegates is 

"necessary" to ensure an orderly election—the convention process itself ensured orderliness and 

fairness. 

20. In Tashjian, the Supreme Court held that a state could not prevent a party from 

inviting independent voters to participate in its primary. The Court emphasized that "the freedom 

to join together in furtherance of common political beliefs necessarily presupposes the freedom 

to identify the people who constitute the association." 479 U.S. at 224. Yet Defendants argue the 

opposite: that the State can force the party to associate with candidates the party itself rejected. 

This is directly contradicted by Tashjian. 

21. In California Democratic Party v. Jones, the Supreme Court invalidated a blanket 

primary that forced parties to have their nominees determined by non-members. The Court stated 

unequivocally: "Proposition 198 forces political parties to associate with—to have their 

nominees, and hence their positions, determined by—those who, at best, have refused to affiliate 

with the party." 530 U.S. at 571. Defendants' “second-chance primary” does precisely this: it 

forces URP to associate with candidates rejected by its own delegates, effectively 

commandeering the party's nominee selection and substituting the State's direct primary 

mechanism for the party's indirect representative convention process allowed by statute. 
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22. Most damningly, Defendants completely ignore Utah Republican Party v. 

Herbert, a decision from this very Court. In Herbert, this Court struck down the State's attempt 

to force URP to open its primary to unaffiliated voters, holding that the State could not 

unconstitutionally burden the party's right of association. 144 F. Supp. 3d at 1270-71. That 

holding is directly on point. Whether the unwanted participant is an "unaffiliated voter" 

(Herbert) or a "signature-path candidate rejected by convention delegates" (here), the 

constitutional injury is identical: the party has lost control of its own nominee selection, and the 

State has commandeered that power. 

23. Defendants cannot defend their position against this precedent. Instead, they claim 

Utah Republican Party v. Cox (10th Cir. 2018) forecloses Plaintiffs' claims—but Cox is a facial 

challenge that upheld the statute as optionally available to parties. It does not authorize forced 

application of signature-gathering against a party's will. The distinction between facial validity 

and unconstitutional as-applied enforcement is fundamental constitutional law. Defendants' 

failure to acknowledge this distinction—and their insistence that Cox bars an as-applied 

challenge to 2024 enforcement facts that violated Plaintiffs’ Constitutional rights did not exist 

when Cox was decided—demonstrates either gross incompetence or deliberate dishonesty. 

B. Defendants’ Unreasonably Multiplied the Proceedings 

24. State, Legislative, and Judicial Defendants' Self-Contradiction. Most tellingly, 

State, Legislative, and Judicial Defendants themselves acknowledge that Plaintiffs have stated 

viable claims. In their Opposition to Plaintiffs' Motion for Sanctions (ECF 114 at pages 8-9), 

they argue that Plaintiffs' "underlying claims" are "better suited to be decided" on the Complaint 

itself. Yet despite this explicit acknowledgment, these same Defendants filed a Motion to 

Dismiss asserting Plaintiffs “failed to state a claim”—and that improper Motion to Dismiss is 
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precisely what prevents the merits from being decided on the Complaint as they now insist. This 

self-contradictory posture forced Plaintiffs to file multiple replies, multiplied the proceedings by 

at least fifteen documents, and squandered judicial resources and Plaintiffs' limited time and 

resources. Defendants cannot simultaneously argue that Plaintiffs' claims should be resolved on 

the Complaint and maintain a motion denying those claims exist. This strategic abuse 

exemplifies the vexatious multiplication of proceedings that § 1927 prohibits. 

25. McKenzie's Admission of Stated Claims. Defendant McKenzie's Opposition 

(ECF 116 at page 3) explicitly acknowledges the existence of Plaintiffs' claims by identifying 

them: "constitutional claims, RICO claims, and various state-law causes of action." Yet 

McKenzie filed a Motion to Dismiss for “failure to state a claim”—directly contradicting his 

own Opposition. By simultaneously admitting Plaintiffs stated claims and filing a motion 

denying they did, McKenzie participated in the vexatious multiplication of proceedings. Rather 

than answer the Complaint on the merits, McKenzie forced Plaintiffs to respond to a meritless 

motion denying the very claims he admits exist. 

26. Party Officials' Acknowledged Claims and Delayed Tactics. Party Officials 

(Coleman, Axson, and Null) similarly acknowledge Plaintiffs' claims exist while filing a Motion 

to Dismiss for failure to state a claim (ECF 117 at page 3). This demonstrates that Party 

Officials' Motion to Dismiss was not a good faith legal challenge but a litigation tactic designed 

to delay resolution and multiply proceedings. Filing a motion denying the existence of claims 

Party Officials acknowledge exists serves only one purpose: to force Plaintiffs to file additional 

responses, increase litigation costs, and postpone adjudication of the underlying complaint. This 

is precisely the abuse § 1927 was designed to prevent. 
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27. Consolidated Point. All Defendants—State/Legislative/Judicial, McKenzie, and 

Party Officials—have admitted that Plaintiffs have stated viable claims. Yet all filed Motions to 

Dismiss denying precisely that. This coordinated pattern of filing meritless motions they knew 

contradicted their own positions demonstrates objective unreasonableness and vexatious intent. 

Each motion was deliberately designed to multiply proceedings, force responses from pro se 

plaintiffs, and delay substantive adjudication. The fact that every Defendant simultaneously 

acknowledged Plaintiffs' claims while denying them in their motions proves these filings 

violated Rule 11(b) and § 1927. 

IV.  Conclusion 

28. Defendants' Opposition (ECF 114) fails on procedure, law, and facts. Rule 

11(c)(2)'s safe harbor does not apply to § 1927 motions. Plaintiffs properly proceeded under § 

1927 and Rule 11(c)(1), providing notice to the Court and Defendants with full opportunity to 

respond. 

29. On the merits, Defendants' legal contentions are objectively frivolous. No Utah 

statute authorizes the State to override party nomination rules—the statute expressly forbids it. 

Binding Supreme Court and Tenth Circuit precedent (Eu, Tashjian, Jones, Herbert) forecloses 

Defendants' "second-chance primary" theory entirely. Defendants have no answer to this 

controlling authority. They simply ignore it. 

30. Most damning, Defendants admit Plaintiffs have viable claims, yet filed five 

overlapping Motions to Dismiss claiming Plaintiffs failed to state a claim. This self-contradictory 

posture—coordinated by twelve attorneys against pro se plaintiffs—created at least fifteen 

unnecessary documents and exemplifies the vexatious multiplication of proceedings § 1927 

prohibits. 
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